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INTRODUCTION 

The  House  Post  Audit  and  Oversight  Committee  conducts  an  Agency  Oversight  Program 
through  which  its  Bureau  periodically  inquires  of  and  visits  various  state  agencies.  As  part  of  its 
Agency  Oversight  Program,  the  Committee  directed  its  Bureau  to  inquire  into  the  structure  and 
function  of  the  Hazardous  Materials  Regional  Response  Program  (HazMat),  administered 
through  the  Massachusetts  Executive  Office  of  Public  Safety's  Department  of  Fire  Services 
(DFS)  under  M.G.L.  Ch.21K. 


METHODOLOGY 

The  Bureau  initially  requested  and  reviewed  documents  from  the  Department  of  Fire 
Services  regarding  the  HazMat  program.  Concurrently,  the  Bureau  reviewed  DFS  expenditure 
information,  applicable  federal  and  state  laws  and  regulations,  and  the  Department  of  Revenue's 
Division  of  Local  Services  Costing  Municipal  Services  publication,  which  DFS  uses  to  establish 
its  fees.  The  Committee  and  the  Bureau  met  with  DFS  officials  at  the  DFS  headquarters  in  Stow 
to  discuss  the  HazMat  program  and  its  financing,  as  well  as  to  view  the  HazMat  equipment. 

Additionally,  the  Bureau  requested  and  reviewed  documents  from  the  Massachusetts 
Emergency  Management  Agency  (MEMA)  regarding  its  role  in  HazMat  incidents.  The  Bureau 
subsequently  met  with  officials  from  MEMA  and  reviewed  a  variety  of  training  and 
informational  materials. 

The  Bureau  also  discussed  the  administrative  aspects  of  trust  funds  and  trust  accounts 
with  the  Office  of  the  State  Comptroller  (OSC). 
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FINDINGS 


♦> 


►>   The  Hazardous  Materials  Regional  Response  Program  receives  approximately  one 
half  of  its  $2.6  million  operating  budget  through  the  General  Appropriations  budget 
while  the  other  half  has  been  provided  through  supplemental  budgets. 

♦  Billing  procedures  for  the  Hazardous  Materials  Regional  Response  Program  for 
cost  recovery  are  fragmented  and  inconsistent.  DFS  bills  for  its  equipment  and  supply 
costs  under  M.G.L.  Ch.  2 IK,  but  does  not  bill  for  labor  costs  incurred  by  the 
municipalities  who  provide  the  members  of  the  Regional  Response  Teams  through  their 
respective  fire  departments.  To  recover  labor  costs,  a  HazMat  Region  can  bill  a 
responsible  party  under  M.G.L.  Ch.  21E  as  a  whole  for  personnel  costs,  municipalities 
can  bill  individually,  or  municipalities  can  choose  not  to  bill  at  all  to  recover  their 
personnel  costs.  A  responsible  party  (owner/operator  as  defined  by  M.G.L.  Ch.  21E  §2, 
M.G.L.  Ch.  21K  §1)  could  receive  anywhere  from  one  to  five  or  more  bills  for  the  same 
HazMat  incident. 

♦  DFS  has  proposed  a  trust  fund  (defined  in  M.G.L.  Ch.  29  §  1  as  "a  fund  into  which  are 
deposited  monies  held  by  the  commonwealth  or  state  agencies  in  a  trustee  capacity  and 
which  must  be  expended  in  accordance  with  the  terms  of  the  trust")  that  would  retain  any 
revenue  generated  by  the  HazMat  program  and  allow  DFS  to  reimburse  municipalities  for 
personnel  costs.  Currently,  all  HazMat  revenue  is  deposited  in  the  General  Fund. 

♦♦♦  After  consultation  with  the  State  Comptroller,  the  Bureau  finds  that  a  trust  account 
that  retains  a  zero  balance  is  more  appropriate  to  allow  a  "pass-through" 
mechanism  for  personnel  costs.  A  trust  account  is  a  specific  item  established  within  a 
fund.  While  a  trust  account  would  not  necessarily  provide  for  retained  revenue,  it  would 
provide  an  appropriate  means  to  bill  for  and  pay  localities  for  their  personnel  costs 
associated  with  the  HazMat  teams.  Additionally,  a  trust  account  is  more  easily 
administered  than  a  trust  fund,  according  to  the  Comptroller. 


RECOMMENDATIONS 


♦> 


♦♦   The  operating  costs  of  the  HazMat  program  should  be  funded  through  the 

legislative  process  rather  than  through  bonds  and/or  a  potential  surplus.  The  current 
financial  arrangements  at  HazMat  expose  the  agency  to  a  precarious  monetary  shortfall, 
particularly  in  a  more  rigid  economy.  This  weakness  must  be  addressed. 


♦> 


C*   Establish  a  trust  account  rather  than  a  trust  fund  for  the  Hazardous  Materials 
Regional  Response  Program.  Provide  DFS  with  the  authority  to  "pass  though" 
personnel  costs  on  behalf  of  the  municipalities  who  provide  the  members  of  the  Regional 
Response  Teams,  thus  consolidating  and  providing  uniformity  in  the  cost  recovery 
process.  Municipalities  would  consequently  have  some  sense  of  security  in  recovering 
personnel  costs,  which  should  help  retain  their  participation  in  the  Hazardous  Materials 
Regional  Response  Program. 

♦   With  the  establishment  of  a  trust  account,  require  DFS  to  file  an  annual  report  on 
the  activities  of  the  trust  account  with  the  House  Ways  and  Means  Committee,  and  post 
that  report  on  the  DFS  website. 

♦>   Agencies  proposing  specific  funds  should  submit  their  proposals  to  the  Comptroller 
to  assist  budgetary  and  financial  planning. 


LEGISLATIVE  BACKGROUND 

The  handling  of  hazardous  materials  became  a  major  concern  in  the  mid-1980s.  The  first 
major  HazMat  incident  in  Massachusetts  occurred  in  Somerville  in  1981 .  Two  trains  collided  in 
a  rail  yard,  creating  a  vapor  cloud,  which  led  to  the  largest  urban  evacuation  of  that  time.  When 
this  incident  occurred,  HazMat  response  was  new  and  lacked  protocol  as  well  as  proper  tools  and 
equipment.  Consequently,  several  firefighters  were  permanently  disabled.  In  response,  the 
governor  formed  a  task  force  on  hazardous  materials  response. 

Another  incident  in  1 984  in  Bhopal,  India  involving  an  American  corporation  heightened 
hazardous  incident  awareness  on  a  national  level.  Congress  passed  P.L.  99-499,  the  Superfund 
Amendments  and  Reauthorization  Act  (SARA),  in  1986.  Title  I  of  SARA  addresses  worker 
protection  and  training  issues  for  emergency  responders  and  others  working  with  hazardous 
materials.  Under  Title  I,  the  Occupational  Safety  and  Health  Administration  (OSHA)  was 
required  to  issue  regulations  to  establish  training  requirements  (29  CFR  1910.120).  States  that 
have  not  elected  to  file  and  implement  an  occupational  safety  and  health  program  for  state  and 
local  employees  under  the  Federal  OSHA  are  subject  to  parallel  regulations  (40  CFR  31 1)  issued 
by  the  Environmental  Protection  Agency  (EPA).  Massachusetts  falls  under  the  EPA  regulations 
for  worker  protection  standards  for  its  state  and  local  employees. 

Title  III  of  SARA,  known  as  the  Emergency  Planning  and  Community  Right  to  Know 
Act  (EPCRA),  addresses  the  state  emergency  response  commission  as  well  as  communities'  right 
to  know  what  chemicals  are  in  their  midst  and  what  potential  dangers  are  posed.  EPCRA 
requires  the  establishment  of  a  State  Emergency  Response  Commission  (SERC),  a  partnership 
between  the  public  and  private  sectors  that  aims  to  ensure  that  the  region  is  ready  to  respond  to  a 
HazMat  situation.  Title  III  also  requires  the  establishment  of  Local  Emergency  Planning 
Committees  (LEPCs),  the  entities  established  at  the  local  level  to  formulate  specific  response 
plans.  See  the  Massachusetts  Emergency  Management  Agency  section  below  for  additional 
information  on  SERCs  and  LEPCs. 

The  Commonwealth's  HazMat  program  was  originally  without  a  statutory  framework. 
After  the  Somerville  incident,  the  fire  chiefs  sought  to  develop  fifteen  regional  HazMat  response 
teams  to  correspond  to  the  fifteen  fire  districts  in  the  Commonwealth.  Ultimately  they  decided 
that  fifteen  districts  would  be  prohibitive  in  cost  and  unnecessary  to  the  operation  of  an  efficient 


system.  Instead,  they  established  six  regional  teams.  In  1997,  the  administration  of  the  six  teams 
was  consolidated  and  centralized  at  DFS  headquarters  in  Stow,  Massachusetts. 

A  statutory  framework  was  codified  in  M.G.L.  Ch.  2 IK,  passed  as  §64  of  Chapter  194  of 
the  Acts  of  1998.  It  was  modeled  on  the  provisions  of  M.G.L.  Ch.  2 IE;  however,  under  Ch.  2 IE, 
the  only  method  of  cost  recovery  for  a  hazardous  materials  response  is  in  §5,  the  "Good 
Samaritan"  clause.  Ch.  21 K  legally  authorizes  the  Attorney  General  to  proceed  with  cost 
recovery  because  any  HazMat  response  is  deemed  to  be  an  action  on  behalf  of  the 
Commonwealth.  Ch.  21K  also  allows  centralized  billing  through  DFS  for  equipment,  supply  and 
personnel  costs;  however,  DFS  does  not  bill  for  personnel  costs.  See  the  Personnel,  Billing,  and 
Proposed  Trust  Fund  sections  below  for  a  further  discussion  of  personnel  cost  recovery  and 
billing  procedures. 


STRUCTURE  OF  HAZMAT  PROGRAM 

Although  there  is  a  statewide  HazMat  system,  each  community's  HazMat  approach  is 
somewhat  different.  For  example,  Lowell  trains  all  of  its  firefighters  as  HazMat  technicians  but 
does  not  maintain  any  response  equipment  because  of  cost  factors.  Boston,  Springfield  and 
Cambridge  have  their  own  HazMat  teams.  Boston  and  Cambridge  also  send  personnel  to  be 
members  of  their  Regional  team.  Springfield  is  currently  in  transition,  and  may  be  working 
closer  with  the  state/regional  team  in  the  near  future.  There  has  been  some  discussion  with 
Boston  about  making  its  HazMat  resources  available  to  the  Metro  Boston  area,  according  to 
DFS.  The  purpose  of  the  HazMat  program  is  to  supplement  local  resources  rather  than  supplant 
them,  DFS  explained. 

Currently,  the  system  has  262  trained  HazMat  technicians  and  45  support  team  members 
distributed  in  six  regional  teams.  The  support  team  consists  of  members  from  fire  departments 
staffed  with  either  volunteer  or  on-call  firefighters.  According  to  DFS  policy,  only  full-time 
firefighters  can  be  trained  as  technicians,  given  the  difficulties  part-time  or  volunteer  firefighters 
would  face  in  attempting  to  meet  HazMat  training  requirements.  The  support  team  mechanism 
allows  those  firefighters  and/or  fire  departments  without  full-time  positions  to  receive  some 
training  and  maintain  active  involvement  in  the  HazMat  program.  There  are  367  fire 
departments  in  the  state,  of  which  110  have  members  in  the  system. 


Training 

Standards  for  training  follow  the  National  Fire  Protection  Association  Standards  471,  472 
and  473.  Standard  471  is  entitled,  "Recommended  Practice  for  Responding  to  Hazardous 
Material  Incidents";  Standard  472  is  "Standard  for  Professional  Competence  of  Responders  to 
Hazardous  Materials";  and  Standard  473  is  "Standard  for  Competencies  for  EMS  Personnel 
Responding  to  Hazardous  Materials  Incidents." 

There  are  five  levels  of  training  for  HazMat  response,  each  requiring  annual  refresher 
courses.  DFS  has  recently  standardized  the  training  curriculum  for  all  HazMat  teams,  and 
requires  monthly  training  drills.  Responses  to  HazMat  incidents  do  not  count  toward  required 
training  hours. 

Federal  regulations  require  that  technicians  and  support  team  members  receive  a  physical 
exam  every  year.  Data  is  collected  and  used  to  measure  the  efficacy  of  the  protective  equipment 
used.  DFS  indicated  that  the  data  collected  over  the  last  ten  years  has  shown  the  protective 
equipment  to  be  effective. 

Levels  of  Training 

♦  Awareness  Level:  No  minimum  hour  requirements.  Entails  how  to  identify  that  an 
accident  has  occurred,  how  to  isolate  the  area,  and  how  to  notify  emergency  responders. 

♦  Operational  Level:  Police,  fire,  EMS,  etc.  Requires  at  a  minimum  eight  hours  of 
training  above  the  Awareness  level  training. 

♦  Technician  Level:  Federal  regulations  require  24  hours  of  training  above  Operational 
Level  training.  Massachusetts  requires  160  hours,  well  above  the  federal  requirement. 
DFS  additionally  requires  a  minimum  of  80  hours  of  annual  refresher  training  for 
technicians. 

♦  Specialist  Level:  Specialists  are  technical  responders  but  trained  for  specific  chemical 
problems  (e.g.,  propane  gas,  a  specific  acid,  etc.).  Specialists  are  generally  found  in  the 
private  sector. 


♦   Incident  Command  Level:  SARA  requires  that  anyone  in  charge  of  a  HazMat  situation 
must  be  trained  at  this  level  with  a  minimum  of  24  hours  of  training.  Incident  Command 
includes  an  accountability  tracking  system  and  is  becoming  the  standard  for  all 
emergency  response  situations. 


Response 

The  local  fire  department  is  generally  the  first  on  the  scene  of  a  HazMat  incident.  The 
fire  chief  or  highest-ranking  fire  official  on  the  scene  makes  the  determination  to  notify  the 
regional  HazMat  team.  The  HazMat  team  upon  arrival  makes  an  additional  determination  as  to 
the  seriousness  of  the  situation,  and  may  upgrade  the  response  level  as  appropriate. 

Response  time  throughout  the  state,  with  the  exception  of  the  islands  of  Martha's 
Vineyard  and  Nantucket,  is  no  more  than  one  hour.  The  islands,  deemed  by  DFS  to  be  at  a  lower 
risk  for  a  HazMat  situation,  are  more  difficult  for  the  HazMat  equipment  to  access.  However, 
the  program  has  an  agreement  with  the  Steamship  Authority  to  accommodate  transportation  of 
HazMat  vehicles  from  the  Cape  Cod  mainland  if  necessary,  DFS  informed  the  Bureau. 

In  the  last  three  years,  one  hundred  six  communities  have  used  HazMat  response  teams  at 
least  once.  In  the  past  nine  years,  fixed  facilities  accounted  for  23 1  incidents,  while  railroads 
accounted  for  ten,  and  other  transportation  accounted  for  66,  according  to  data  provided  by  DFS. 
DFS  indicated  to  the  Bureau  that  municipal  holdings,  including  schools,  landfills  and  wastewater 
treatment  plants,  have  been  responsible  for  HazMat  incidents  more  frequently  than  DFS  had 
anticipated  at  the  onset  of  the  program. 

Levels  of  Response 

♦   Tier  1:  Hazard  &  Risk  Assessment:  Five  personnel  in  one  truck  assess  the  situation. 
This  is  the  most  frequent  type  of  response,  involving  "product  identification  and  research 
as  to  the  type  and  degree  of  health  and  environmental  hazards  created  by  the  situation 
(DFS).  During  the  ten-year  period  of  1990-2000,  Tier  1  responses  accounted  for 
approximately  59%  of  all  incidents.  However,  during  the  two-year  period  of  1999-2000, 
this  type  of  response  accounted  for  72%  of  all  incidents,  according  to  DFS. 


♦  Tier  2:  Short  Term  Operations:  Twenty-five  personnel,  including  technicians  and 
support  team  members  are  involved  in  a  Tier  2  incident.  Personnel  includes  medical 
research  staff,  a  dedicated  safety  officer,  a  decontamination  officer  and  back-up 
personnel.  Protective  clothing  is  required  in  a  Tier  2  response.  DFS  explains  this  level  of 
response  as  "...uncomplicated  mitigation  [that]  may  be  as  simple  as  righting  an 
overturned  drum  or  closing  a  valve  that  is  allowing  the  hazardous  materials  to  escape." 

♦  Tier  3:  Long  Term  Operations:  This  is  similar  to  Tier  2  but  involves  a  longer-term 
situation  and  therefore  will  use  more  personnel,  generally  a  full  team  of  approximately 
40-45  responders. 

♦  Tier  4:  Multiple  Team  Operations:  A  Tier  4  response  is  used  for  an  extended  incident 
that  could  involve  multiple  sites.  A  HazMat  district  uses  its  entire  team  and  needs 
assistance  from  another  team.  A  domestic  terrorism  situation  would  call  for  this  type  of 
response. 

Equipment 

The  HazMat  program  currently  utilizes  three  different  types  of  vehicles.  Each  of  the  six 
regions  are  equipped  with  one  Technical  Operations  Module  (TOM)  and  one  or  two  Operational 
Response  Units  (ORU).  The  TOM  is  the  communications  and  computer  vehicle.  It  is  utilized  to 
identify  materials  and  their  corresponding  hazards  at  the  scene.  Information  is  obtained  through 
several  databases  and  if  possible  through  contact  with  producers  of  certain  materials.  The  role  of 
the  TOM  is  detection,  metering,  and  planning.  The  (ORU)  is  the  "action"  vehicle,  essentially  an 
equipment  storage  truck.  Different  chemicals  require  different  types  of  protective  clothing.  The 
ORUs  carry  six  different  types  of  gloves  alone.  The  third  HazMat  vehicle  is  the  Incident 
Support  Unit  (ISU),  a  sophisticated  piece  of  equipment  designed  to  provide  overall  incident 
support  for  all  types  of  events.  DFS  only  has  one  ISU,  which  with  less  than  one  year  in  service 
has  already  responded  to  several  major  incidents  across  the  Commonwealth.  Garaging  of 
vehicles  is  determined  by  access  to  major  roads,  available  space,  response  times  and 
geographical  obstacles. 
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Personnel 

The  HazMat  Regional  Response  Program  has  a  full-time  director  and  has  three  full-time 

staff.  It  also  contracts,  often  with  HazMat  team  members,  for  specific  jobs  such  as  testing  and 
maintaining  vehicles,  computers,  and  communications  equipment. 

Personnel  for  the  HazMat  teams  remain  at  all  times  employees  of  their  respective  fire 
departments.  Costs  and  complicating  factors  associated  with  HazMat  team  personnel  are 
addressed  in  the  Expenditures,  Billing,  and  Proposed  Trust  Fund  sections  below. 

Oversight  Provisions 

The  Hazardous  Materials  Emergency  Response  Mitigation  Advisory  Board  meets  eight 

or  nine  times  per  year  at  the  Fire  Academy.  M.G.L.  Ch.21K  §2  expressly  states: 

Said  board  shall  review  the  development  of  standards,  rules,  procedures  and 
regulations  for  hazardous  materials  mitigation  emergency  response  and  cost 
recovery.  The  board  shall  consist  of  the  state  fire  marshal  or  his  designee,  the 
commissioner  of  environmental  protection  or  his  designee  and  four  members 
appointed  by  the  governor,  two  of  whom  shall  be  representatives  of  the  Fire 
Chiefs  Association  of  Massachusetts,  neither  of  whom  shall  be  a  hazardous 
materials  technician,  and  two  of  whom  shall  be  representatives  of  the  Professional 
Fire  Fighters  of  Massachusetts,  of  whom  one  shall  be  a  hazardous  materials 
technician.  The  commissioner  of  environmental  protection  or  his  designee  shall 
be  a  nonvoting  member.  No  member  shall  receive  compensation  for  service  as  a 
member  of  the  board  but  shall  receive  from  the  commonwealth  reimbursement  for 
all  expenses  necessarily  incurred  in  connection  with  his  official  duties.  The 
governor  shall  appoint  each  member  for  a  term  of  three  years.  Any  member  shall 
be  eligible  for  reappointment.1 


The  Massachusetts  Emergency  Management  Agency  (MEMA)  in  its  response  to  the  Bureau's  draft  report  wrote, 
"...we  strongly  feel  that  the  State  Director  of  Emergency  Management  should  be  a  member  of  the  Hazardous 
Materials  Emergency  Response  Mitigation  Advisory  Board... due  to  MEMA's  responsibilities  to  prepare  for  and 
respond  to  chemical  emergencies  throughout  the  Commonwealth." 


FUNDING 

Appropriations 

In  FY  1995  Massachusetts  provided  a  five-year  $14,000,000  bond  for  the  development 
and  start  up  costs  (purchasing  of  equipment  and  vehicles)  of  the  HazMat  program.  In  FY  1999 
the  remainder  of  the  bond  was  supplemented  with  an  appropriation  of  just  over  one  million 
dollars.  By  FY  2000  the  bond  monies  had  run  out  and  the  HazMat  program  has  been  left  with  a 
yearly  appropriation  (8324-1007)  of  just  over  a  million  dollars  that  funds  only  one  half  of  its 
operating  costs  each  fiscal  year,  according  to  DFS.  DFS  relies  on  an  end-of-year  budget  surplus 
and  a  supplemental  budget  to  obtain  the  remainder  of  its  operating  funds.  In  FY  2000  the  second 
half  of  the  DFS  operating  budget  was  funded  through  supplemental  budget  account  8324-1008  in 
the  amount  of  $1.4  million  in  Chapter  55  §2A  of  the  Acts  of  1999.  In  FY  2001  this  $1.4  million 
was  funded  in  account  8324-1009  in  Chapter  236  §2E  of  the  Acts  of  2000. 

Expenditures 

More  than  half  (52%)  of  HazMat' s  budget  goes  toward  training  expenses  (training 
materials  and  team/department  personnel  reimbursement).  DFS  compensates  local  fire 
departments  for  training  hours.  If  a  team  member  is  off  duty  on  the  day  of  training,  DFS 
reimburses  the  team  member's  fire  department  for  the  firefighter's  overtime  rate.  If  the  member 
is  on  duty  on  the  day  of  training,  DFS  reimburses  the  member's  fire  department  for  replacement 
personnel  costs,  known  as  "backfilling"  costs.  DFS  explained  that  at  present,  the  average 
monthly  cost  of  training  for  all  six  teams  is  about  $87,000.  Another  20%  of  the  budget  goes  to 
human  resource  expenses,  including  office  staff  and  stipends  for  HazMat  team  members.  Team 
members  receive  the  stipend  if  they  meet  training  requirements,  have  a  yearly  medical  exam,  and 
respond  when  called.  The  stipend  is  $2,000  per  year  for  technicians  and  $500  a  year  for  support 
team  members.  Additional  stipends  are  available  for  those  holding  team  leadership  positions. 
The  remaining  32%  of  the  HazMat  budget  is  expended  upon  federally  required  medical 
surveillance  (8%),  operations  (6%),  supplies  and  equipment  (6%),  technology  and 
communications  (5%),  and  vehicles  (3%). 
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Billing 

M.G.L.  21 K  gives  DFS  the  authority  to  bill  any  party  responsible  for  the  release  of 
hazardous  materials.  A  responsible  party  is  an  owner  or  operator  as  defined  in  M.G.L.  Ch.  21 E 
§2  and  M.G.L.  Ch.  21K  §1.  The  average  response,  according  to  DFS,  is  classified  as  a  Tier  1 
and  frequently  costs  between  a  few  hundred  dollars  to  around  $1,000.  All  fees  are  paid  into  to 
the  General  Fund. 

The  incident  invoice  incorporates  vehicle  hourly  cost  as  determined  by  the  Department  of 
Revenue's  Costing  Municipal  Services  as  well  as  replacement  costs  for  equipment,  much  of 
which  can  only  be  used  once.  The  hourly  cost  of  the  TOM  is  calculated  at  $66  per  hour  based  on 
fuel,  fluid  use,  maintenance  and  depreciation.  The  ORU  is  billed  at  $  1 1 0  per  hour  based  on  the 
same  factors.  The  ISU  hourly  cost  for  FY  2001  is  $231.89,  but  will  increase  to  $238.85  in  FY 
2002.  No  administrative  or  processing  fees  are  charged. 

When  billing,  DFS  first  sends  a  letter  to  the  responsible  party  itemizing  the  charges  and 
providing  information  on  an  appeals  process  should  there  be  a  disagreement  about  the  bill. 
Subsequently,  a  computerized  bill  is  sent  to  the  responsible  party.  Often  insurance  companies 
pay  the  bill,  but  if  a  bill  is  not  paid  by  an  entity  receiving  state  funds,  the  state  can  intercept  such 
funds,  in  lieu  of  HazMat  payments.  For  example,  if  a  school  has  a  HazMat  incident  but  the  town 
does  not  pay  DFS,  the  state  can  intercept  local  aid  for  that  town,  in  the  amount  of  HazMat 
arrearage.  If  no  responsible  party  can  be  found  DFS  cannot  recover  its  cost  for  the  response. 

In  FY  1999,  DFS  recovered  $41,289.20  from  responses;  in  FY  2000,  $98,823.35;  and  as 
of  May  2001 ,  DFS  had  recovered  $36,740.06  for  responses  in  FY  2001 .  All  recovered  costs  are 
paid  to  the  General  Fund. 

Although  DFS  has  the  authority  to  bill  for  labor  costs  incurred  by  the  municipalities  who 
provide  HazMat  team  members,  any  collection  of  these  costs  must  be  sent  to  the  General  Fund. 
Labor  costs  are  therefore  billed  under  Ch.21E  §5,  but  there  is  no  uniform  procedure.  A  HazMat 
District  may  bill  for  labor  costs  as  one  entity,  or  the  individual  municipalities  involved  may  bill 
independently.  A  third  option  is  that  municipalities  may  fall  back  on  mutual  aid  agreements, 
particularly  if  the  responsible  party  is  a  municipal  entity,  and  not  bill  for  labor  costs  at  all.  Labor 
cost  bills,  if  generated,  are  in  addition  to  the  DFS  bill  for  supplies,  fuel  and  equipment.  As  a 
result,  one  responsible  party  could  potentially  receive  four  or  five  bills  for  one  HazMat  incident. 
If  a  bill  for  labor  expenses  is  not  paid,  municipalities  would  have  to  pursue  those  costs  in  court, 
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an  often  costly  and  time-consuming  endeavor.  DFS  expressed  concern  that  if  the  firefighters 
and/or  their  respective  communities  are  not  reimbursed  for  their  labor  costs,  the  stability  and 
effectiveness  of  the  HazMat  program  could  be  in  danger. 

Proposed  Trust  Fund 

The  Executive  Office  of  Public  Safety  has  filed  a  bill  (HI  55)  to  amend  M.G.L.  Ch.21K  to 
include  a  trust  fund,  and  would  authorize  DFS  to  reimburse  participating  municipalities  for 
personnel  costs  from  monies  collected  by  DFS.  The  trust  fund,  defined  in  M.G.L.  Ch.  29  §1  as 
"a  fund  into  which  are  deposited  monies  held  by  the  commonwealth  or  state  agencies  in  a  trustee 
capacity  and  which  must  be  expended  in  accordance  with  the  terms  of  the  trust,"  would  serve  as 
a  repository  for  recovered  expenses  on  supplies  and  equipment,  and  would  further  allow  DFS  to 
bill  for  personnel  costs  and  pass  these  funds  back  to  the  participating  communities,  according  to 
the  language  of  the  legislative  petition.  DFS  would  thus  be  able  to  send  one  bill  to  each 
responsible  party  for  all  HazMat  response-related  costs,  be  able  to  reimburse  the  communities  for 
labor,  and  retain  the  remaining  funds  for  future  capital  (equipment)  purchases.  If  DFS  has  the 
authority  to  reimburse  municipalities  for  personnel  costs,  communities  would  benefit  from  the 
added  legal  protection  provided  by  the  Attorney  General's  office  which  can  pursue  unpaid  costs 
on  behalf  of  the  Commonwealth,  according  to  DFS. 

The  Office  of  the  State  Comptroller  (OSC)  acknowledged  the  merit  in  attempting  to 
simplify  the  billing  process.  OSC  stated,  however,  that  a  trust  account,  rather  than  a  trust  fund, 
that  retains  a  zero  balance  is  more  appropriate  to  allow  a  "pass-through"  mechanism  for 
personnel  costs.  This  would  enable  DFS  to  send  recovered  personnel  costs  to  communities  and 
would  allow  the  Comptroller  to  intercept  state  funds  going  to  the  responsible  party  if  personnel 
costs  are  not  recovered.  The  Comptroller  explained  that  a  trust  fund  is  for  multiple  revenue 
streams  and  expenditures,  whereas  a  trust  account  is  for  a  single  revenue  stream  and  expenditure, 
a  specific  item  established  within  a  fund.  While  a  trust  account  would  not  necessarily  provide 
for  retained  revenue,  it  would  provide  an  appropriate  means  to  bill  for  and  pay  localities  for  their 
personnel  costs  associated  with  the  HazMat  teams.  Additionally,  a  trust  account  is  more  easily 
administered  than  a  trust  fund,  according  to  the  Comptroller. 
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MASSACHUSETTS  EMERGENCY  MANAGEMENT  AGENCY  (MEMA) 

During  the  course  of  the  inquiry  the  Bureau  also  met  with  MEMA  about  their  role  in 
HazMat  response.  MEMA  plays  an  administrative  role  and  coordinates  state  resources,  but  does 
not  have  oversight  over  the  DFS.  Components  of  MEMA's  responsibilities  in  HazMat  include 
the  State  Emergency  Response  Commission  (SERC),  the  Local  Emergency  Planning 
Committees  (LEPCs),  chemical  inventory  reporting,  and  training. 

There  are  approximately  4,000  hazardous  materials  incidents  in  Massachusetts  every 
year.  Although  MEMA  is  made  aware  of  all  of  these  incidents  it  does  not  respond  the  majority 
of  the  time.  When  MEMA  does  respond  their  general  role  is  that  of  a  coordinator  of  state 
resources.  Usually  this  may  involve  one  or  two  MEMA  personnel  on  site. 

Unlike  HazMat,  MEMA  does  not  bill  for  its  response  to  hazardous  materials  situations. 
The  only  cost  recovery  mechanism  available  to  them  is  M.G.L.  Ch.21E;  however,  this  is  difficult 
to  enforce.  Since  MEMA  coordinates  resources  rather  than  expending  equipment  and  supplies  as 
the  HazMat  Regional  Teams  do,  their  costs  are  not  as  significant  as  costs  incurred  by  DFS, 
according  to  MEMA. 

State  Emergency  Response  Commission  (SERC) 

As  mandated  in  SARA  Title  III,  SERCs  are  public/private  partnerships  that  ensure 
community  preparedness  in  the  event  of  a  hazardous  materials  related  emergency. 
Massachusetts'  SERC  was  established  in  1986-87  by  a  gubernatorial  executive  order.  It  has  26 
members  who  are  not  compensated  for  their  duties.  In  Massachusetts,  MEMA  is  the  SERCs 
administrative  arm,  and  as  such  coordinates  the  training  program.  MEMA  either  contracts  with 
accredited,  certified  instructors  to  train  in  local  areas  or  MEMA  gives  funds  to  the  Massachusetts 
Firefighting  Academy  to  provide  training  through  the  Fire  Academy  instructors.  MEMA  also 
provides  funds  to  Springfield  and  Boston  because  they  have  their  own  fire  training  programs.  In 
addition,  MEMA  runs  "Train  the  Trainer"  programs. 

SERCs  oversee  the  establishment  of  Local  Emergency  Planning  Committees  (LEPCs) 
and  have  the  responsibility  of  supervising  and  coordinating  the  activities  of  LEPCs.  They  also 
supervise  the  establishment  of  procedures  for  receiving  and  processing  public  requests  for 
information  collected  under  SARA  Title  III. 
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Local  Emergency  Plannins  Committees  (LEPCs) 

LEPCs  are  comprised  of  public  emergency  personnel,  private  businesses  that  have  some 
involvement  with  hazardous  materials,  community  groups  and  the  media.  Most  LEPC  chairs 
serve  as  part  of  their  regular  duties  as  a  fire  chief  or  an  emergency  manager  or  a  public  health 
officer,  for  example.  The  LEPCs'  primary  responsibility  is  to  develop  an  emergency  response 
plan  and  to  review  it  annually.  The  LEPCs'  other  responsibilities  include  establishing  rules  and 
handling  public  requests  for  information,  according  to  MEMA. 

LEPCs  in  Massachusetts  vary  in  size  and  total  55.  For  example,  Franklin  County 
encompasses  one  LEPC,  while  Boston  and  Springfield  each  have  their  own  LEPC.  In  1997, 
MEMA  informed  each  municipality  in  the  Commonwealth  that  they  either  had  to  join  and/or 
form  a  certified  LEPC  or  they  would  be  automatically  assigned  to  the  Commonwealth's  non- 
aligned  LEPC.  Currently  150  municipalities  are  included  in  certified  programs.  The  remainder 
are  in  the  non-aligned  program,  meaning  they  maintain  the  bare  minimum  requirements  for  an 
emergency  plan,  including  a  standard  planning  formula  as  established  in  the  federal  regulations. 

Chemical  Inventory  Reporting 

Businesses  must  file  chemical  inventory  reporting  forms  with  MEMA  every  year.  These 
forms,  called  "Tier  II"  forms  (which  do  not  correspond  to  the  HazMat  tier  levels  of  response), 
include  the  name  and  location  of  the  facility,  its  contact  information,  the  inventory  of  chemicals 
on  site  including  the  names  of  the  chemicals  and  their  location  at  the  facility.  The  filing  deadline 
is  March  1  of  every  year,  but  the  forms  contain  the  information  for  the  previous  year. 

Toxic  release  inventory  must  also  be  reported  in  the  case  of  a  "fugitive  release."  A 
fugitive  release  occurs,  for  example,  through  a  smoke  stack  or  waste  transported  off  site.  This 
information  must  be  reported  to  the  National  Response  Center  (the  Coast  Guard  and  the  EPA), 
the  SERC  (in  Massachusetts,  the  Department  of  Environmental  Protection  is  the  point  of 
contact),  and  the  local  fire  department. 

Training 

MEMA  coordinates  the  local  training  programs.  They  decide  which  courses  to  run  based 
on  the  requests  from  the  different  localities.  Additionally,  all  MEMA  employees  must  go 
through  some  HazMat  training:  currently  all  MEMA  employees  have  taken  Awareness  Level 
training  and  by  July  1,  2001  they  will  have  received  Incident  Command  Level  training. 
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Personnel 

MEMA  has  one  HazMat  Coordinator  who  coordinates  SERC  activities,  training 
programs,  and  the  LEPCs.  The  Coordinator  also  oversees  the  chemical  filing  process.  MEMA 
also  employees  a  part-time  assistant  for  the  HazMat  Coordinator  who  performs,  among  other 
duties,  data  entry  for  the  filing  information  MEMA  receives. 

Funding 

MEMA  receives  most  of  its  funds  used  for  HazMat  programs  from  the  federal 
government.  This  federal  money  comes  from  three  sources:  the  Federal  Emergency 
Management  Agency  (FEMA);  a  competitive  grant  through  the  EPA  which  MEMA  receives 
approximately  every  other  year;  and  the  US  Department  of  Transportation,  whose  monies  for  the 
Hazardous  Materials  Preparedness  grant  are  generated  through  a  fee  assessed  to  the  trucking 
industry.  Funds  are  expended  in  part  to  assist  LEPCs  in  start-up  or  planning  costs  and  for 
specific  HazMat  projects  including  the  compilation  of  a  comprehensive  reference  book  for 
LEPCs. 

MEMA  does  not  receive  any  state  dollars  to  support  hazardous  materials  programs, 
according  to  MEMA.  However,  MEMA's  HazMat  coordinator's  salary  and  that  of  the  part-time 
assistant  are  partially  funded  through  MEMA's  general  appropriation  (8800-0001). 

In  the  course  of  the  Bureau's  meeting  with  MEMA,  the  Toxic  Use  Reduction  Act 
(TURA)  was  discussed  briefly.  Under  TURA,  the  Executive  Office  of  Environmental  Affairs 
collects  fees  for  fugitive  releases,  according  to  MEMA.  MEMA  suggested  that  these  fees  could 
provide  a  revenue  stream  for  LEPCs  and  SERCs.  While  this  suggestion  may  merit  further  study, 
it  is  outside  the  scope  of  this  report. 


CONCLUSION 

The  HazMat  program  is  an  essential  public  safety  tool  in  the  Commonwealth.  The 
regional  system  to  date  has  been  effective  and  its  stringent  training  requirements  are  among  the 
most  advanced  in  the  nation;  yet,  the  program  faces  some  weaknesses  that  should  be  addressed. 
One  significant  handicap  is  the  currently  bifurcated  budget.  Because  it  only  receives 
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approximately  one-half  of  its  operating  costs  in  the  General  Appropriations  budget  while  the 
other  half  is  provided  from  unreliable  surplus  funds,  there  exists  a  continuous  uncertainty 
regarding  its  funding  status.  The  capital  build-out  is  complete;  now  the  HazMat  program  is  in 
need  of  one  adequate  operating  budget  funded  through  the  General  Appropriations  Act. 
Secondly,  the  patchwork  system  of  billing  and  the  uncertainty  of  personnel  cost  recovery  on  the 
part  of  the  municipalities  creates  confusion,  undue  costs  borne  by  municipalities,  and  inequitable 
cost  recovery.  The  Bureau  recommends  that  DFS  should  have  the  statutory  authority  to  pass  the 
recovered  personnel  costs  back  to  the  municipalities  through  a  trust  account. 

Recently  the  HazMat  system  has  received  a  new  mandate:  preparedness  for  domestic 
terrorism  threats.  Given  the  complexities  of  today's  society,  and  an  increased  reliance  on  the 
HazMat  structure,  the  HazMat  program  should  be  efficient  and  dependable.  To  that  end,  it 
should  receive  an  adequate  operating  budget  through  General  Appropriations;  additionally,  it 
should  have  a  centralized,  consistent  billing  process  that  provides  participating  communities  a 
streamlined  mechanism  for  labor  cost  recovery. 
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Secretary  Deputy  State  Fere  Marshal 


May  3 1,2001 

Mr.  James  Tansey,  Director 

House  Post  Audit  and  Oversight  Bureau 

State  House,  Room  146 

Boston,  Massachusetts  02133-1053 

Dear  Mr.  Tansey: 

Thank  you  for  the  opportunity  to  review  the  Preliminary  Agency  Oversight  Report  on  our  Hazardous 
Materials  Emergency  Response  Division.  I  have  reviewed  this  report  and  sought  the  input  of  staff 
members  of  the  agency.  The  following  comments  and  corrections  are  respectfully  submitted  for 
your  consideration  in  the  development  of  the  final  report 

By  way  of  technical  correction,  the  following  comments  are  offered: 

>  Page  2  -  Findings,  second  bullet,  reads  that  "DFS  bills  for  its  equipment  and  supply  costs  but  does 
not  have  the  authority  to  bill  for  labor  costs...*7  While  the  authority  exists  under  MGL  21K  to  bill  for 
these  charges,  DFS  lacks  the  authority  to  return  recovered  costs  for  personnel  to  the  communities  that 
incurred  them.  The  statute  requires  that  all  monies  recovered  shall  be  submitted  to  the  general  fund 
of  the  Commonwealth. 

>  Page  2  —  Findings,  second  bullet,  reads  "A  responsible  party  (owner/operator  as  defined  by  M.GX, 
Ch.21E  §2)."  This  should  read  {owner/operator  as  defined  by  M.G.L.  Ch.21E  §  27  M.G.L.  Ch.  21K 

§1). 

>  Page  2  —  Findings,  third  bullet,  reads  ...  by  the  Hazmat  program  and  allow  DFS  to  bill  for  personnel 
costs."  This  should  read;"  ...  by  the  Hazmat  program  and  allow  DFS  to  reimburse  municipalities  for 
personnel  costs. 

>  Page  5  -  Legislative  Background,  last  paragraph,  reads  "Ch.  21 K  also  allows  centralized  billing 
through  DFS  for  equipment  and  supply  costs;  however,  personnel  cost  recovery  is  not  provided  for  in 
Ch.  2 IK."  This  should  read  reads  "Ch.  2 IK  also  allows  centralized  billing  through  DFS  for 
equipment,  supply  and  personnel  costs;  however,  personnel  cost  incurred  by  the  member  departments 
must  be  sent  to  the  general  fund  of  the  Commonwealth." 

>  Page  5  -  Structure,  paragraph  2;  reads  "Under  federal  law  only  full-time  fire  fighters  can  be  trained 
as  Hazmat  technicians."  This  is  inaccurate  and  not  as  represented.  The  exclusion  of  call  fire  fighters 
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as  technicians  is  policy,  not  law.  The  rationale  for  this  can  be  drawn  from  their  inability  to  meet 
team-training  requirements,  which  has  been  largely  evident  through  history  even  with  the  reduced 
training  requirement  at  the  support  level. 

>  Page  6  -  Levels  of  Training,  Operations  level;  This  statement  neglects  to  point  out  that  MFA,  not 
MEMA  provides  this  training  for  most  fire  departments 

>  Page  6  -  Levels  of  Training,  Technician;  The  second  sentence  states  that  "refresher  training 
nationally  requires  a  minimum  of  80  hours  ..."  This  is  not  a  defined  requirement  of  national  standard 
or  regulation.  The  minimum  of  80  hours  is  established  by  department  policy  for  team  members. 
Federal  requirements  speak  only  of  an  annual  certification  of  competency. 

*•    Page  7  -  Response,  paragraph  3;  This  paragraph  is  inaccurate  and  confuses  response  and  steering 
committee  interaction.  It  should  be  re-written  or  deleted. 

>  Page  8  -  Equipment,  paragraph  one  reads,  "two  operation  Response  Units  (ORU).  This  should  be 
Operational  Response  Unit  (ORU). 

*-    Page  11  -  Billing,  fifth  paragraph,  reads  "DFS  does  not  have  the  authority  to  bill  for  labor  costs 
incurred  by  the  municipalities  who  provide  Hazmat  team  members.  Labor  costs  therefore  billed 
under  Ch.  21E  §  5  ..."  This  section  should  read;  Although  DFS  has  the  authority  to  bill  for  labor 
costs  incurred  by  the  municipalities  who  provide  Hazmat  team  members,  any  collection  of  these 
costs  must  be  sent  to  the  general  fund..  Labor  costs  therefore  billed  by  the  local  department  under 
Ch.21E§5... 

>  Page  12  -  Proposed  Trust  Fund,  first  paragraph,  reads  "...  and  would  authorize  DFS  to  bill  for 

personnel  costs  on  behalf  of  participating  municipalities."  This  should  read; and  would 

authorize  DFS  to  reimburse  personnel  costs  on  behalf  of  participating  municipalities  from  monies 
collected  by  DFS. 

>  Page  12  -  Proposed  Trust  Fund,  first  paragraph,  reads  "If  DFS  has  the  authority  to  collect  for 
personnel  costs  in  addition  to  supply  and  equipment  costs,  ..."  This  should  read:  "If  DFS  has  the 
authority  to  reimburse  for  personnel  costs, ... 

>  Page  15  —  Conclusion,  first  paragraph  reads,  "The  Bureau  recommends  that  DFS  should  have  the 
statutory  authority  to  bill  on  behalf  of  the  labor  costs  then  pass  the  recovered  cost  back  to 
municipalities."  This  should  read:  "The  Bureau  recommends  that  DFS  should  have  the  statutory 
authority  to  pass  the  recovered  personnel  costs  back  to  municipalities  through  a  trust  account. 

We  are  very  pleased  with  the  findings  and  recommendations  of  the  Bureau  as  reported.  We  are, 
however,  somewhat  perplexed  by  the  depth  of  discussion  regarding  the  Massachusetts  Emergency 
Management  Agency  (MEMA)  and  its  role  in  Hazardous  Materials  Response.  The  Hazardous 
Materials  Response  system,  by  design,  stands  alone  as  fully  capable  system.  Thus  we  feel  that  any 
review  of  this  system  should  not  include  discussion  of  MEMA  or  the  SERC. 

Finally,  while  we  appreciate  the  position  of  the  Bureau  in  support  of  the  resolution  of  budget  and 
reimbursement  issues,  we  feel  that  a  trust  fund,  rather  than  a  trust  account,  will  serve  the  system  and 
the  Commonwealth  more  effectively.  By  allowing  DFS  to  maintain  a  balance  in  a  trust  fund,  DFS 
can  build  a  reserve  that  will  enable  it  to  replace  capital  equipment  over  the  long  term  or  to  pay  for 
state  initiated  responses,  such  as  might  be  encountered  with  a  terrorist  event.  As  was  detailed  in  our 
presentation,  on  January  17,  of  1997,  the  FBI  advised  the  state  of  a  credible  threat  of  chemical 
attack.  This  initiated  a  series  of  actions,  which  ultimately  included  the  preparation  to  place  a  full 
team  on  active  stand-by,  Absent  any  fund  to  pay  for  such  activation,  this  department  cannot 
mobilize  such  a  response  without  undue  impact  upon  the  participating  comminutes  as  no  responsible 
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party  can  be  identified  for  reimbursement.  We  hope  that  you  will  take  the  full  scope  of  the 
capabilities  and  roles  of  this  system  into  account  in  your  final  report. 

Again,  I  appreciate  the  opportunity  to  review  and  comment  on  this  report.  Further,  I  appreciate  the 
level  of  support  shown  by  the  committee  and  your  office  in  your  report.  The  strength  of  your 
recommendations  can  only  help  to  improve  our  program.  Please  feel  free  to  contact  me  if  you  need 
any  further  information. 

Sincerely, 

(y.LM^- — 

Stephen  D,  Coan 
State  Fire  Marshal 

cc:  Deputy  State  Fire  Marshal  Thomas  P  .Leonard 

Hazardous  Materials  Response  Director  David  Ladd 
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THE  COMMONWEALTH  OF  MASSACHUSETTS 
EXECUTIVE  OFFICE  OF  PUBLIC  SAFETY 

MASSACHUSETTS  EMERGENCY  MANAGEMENT  AGENCY 

400  Worcester  Road 
Framingham,  MA  01702-5399 
Jane  Swift  Tel:  508-820-2000    Fax:508-820-2030  Stephen  J.  McGraU 

Governor  Director 

Jane  Perlov 
Secretaiy 


May  30,  2001 

James  Tansey,  Director 

House  Post  Audit  and  Oversight  Bureau 

Room  146,  State  House 

Boston,  MA  02133 

Dear  Mr.  Tansey, 

Enclosed  are  the  comments  from  the  Massachusetts  Emergency  Management  Agency  to  your 
draft  preliminary  report. 

Your  report  does  not  refer  to  the  Toxic  Use  Reduction  Act  (TURA).  Attention  should  be  given 
to  TURA's  funding  mechanism  as  millions  of  dollars  are  collected  in  fees  from  HAZMAT 
facilities  each  year.  A  portion  of  TURA  funds  could  be  a  way  of  accessing  money  to  assist  the 
local  LEPC's  and  the  SERC  with  the  preparation  and  training  activities  for  chemical 
emergencies. 

In  the  last  paragraph  on  page  5,  your  report  states: 

"Under  federal  law,  only  full  time-firefighters  can  be  trained  as  technicians." 

This  assertion  is  incorrect  as  40  C.F.R.  sec.  311.1  provides: 

The  substantive  provisions  found  at  29  C.F.R.  §  1910. 120  on  and  after  March  6,  1 990, 
and  before  March  6,  1990,  found  at  54  FR  93 1 7  (March  6,  1 989),  apply  to  State  and  local 
government  employees  engaged  in  hazardous  waste  operations,  as  defined  in  29  C.F.R.  § 
1910.120(a),  in  States  that  do  not  have  a  State  plan  approved  under  section  1 8  of  the 
Occupational  Safety  and  Health  Act  of  1970. 

And  40  C.F.R.  §  3 1 1 .2  provides. 

Employee  in  §  31 1.1  is  defined  as  a  compensated  or  non-compensated  worker  who  is 
controlled  directly  by  a  State  or  local  government,  as  contrasted  to  an  independent 
contractor.  (Emphasis  added) 


In  the  last  section  of  page  6  (Technician  Level),  your  report  states: 

"Refresher  training  nationally  requires  a  minimum  of  80  hours  for  the  Technician  level 
annually." 

There  is  no  such  requirement  in  29  C.F.R,  19 10. 120 

On  page  7  (Incident  command  Level)  your  report  does  not  make  any  mention  the  number  of 
hours  needed  for  this  level.  OSHA  requires  24  hours  of  training  for  this  level. 

Finally,  we  strongly  feel  that  the  State  Director  of  Emergency  Management  should  be  a  member 
of  the  Hazardous  Materials  Emergency  Response  Mitigation  Advisory  Board  as  outlined  in 
M.G.L,  Ch.  2 IK  Sec  2  due  to  MEMA's  responsibilities  to  prepare  for  and  respond  to  chemical 
emergencies  throughout  the  Commonwealth 

Sincerely, 


Stephen  J.  McGrail 
Director 
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